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CEEP Social Affairs Commitiee focuses on social partner negotiations

Meeting on 23 April 2008, members of the
CEEP Social Affairs Committee discussed the
potential positions of European Public Service
Employers in the upcoming social partner ne-
gotiations on work-life balance; measures to
enhance the integration of disadvantaged
groups into the labour market and on a Frame-
work of priorities regarding the key challenges
facing the European labour market.

Now that it appears that impending negotia-
tions between CEEP and the representatives of
private sector employers, SMEs and European
trade unions on a revision of the European
Works Councils Directive (EWCs) are off the
table, the above mentioned themes could move
to the fore more quickly than might have been
expected.

While European employers’ organisations
jointly expressed their willingness to negotiate
on the rights and responsibilities of these Euro-
pean information and consultation bodies, cur-
rently established in around 820 large Euro-
pean and global companies, ETUC refused to
enter into such negotiations unless a deal could
be done in significantly less than the legally
available 9 months and unless the employer
side revealed their hand in “pre-negotiations”
regarding the elements on which they were
willing to give ground. These terms were con-
sidered to be unacceptable by the private em-
ployers and would appear to call into question
the future development of European social
dialogue, if one side or the other took it upon
themselves to set unrealistic preconditions
from the outset in order to jeopardise the
possible success of any future negotiations. It is
now up to the European Commission to decide
whether to bring forward a legislative proposal.
The current deadline for this expires at the end
of June 2008.

In the meantime, the spotlight of social partner
negotiations now falls on questions surround-
ing the improvement of work-life balance, de-
signed to improve the access of parents to the
labour market. As a result of discussions
earlier this year, which followed the second
stage Commission consultation on reconcil-

ing work and family life, the European social partners
agreed to undertake further work on the following
issues:

Joint action to better achieve the aims of the

Parental Leave Directive as part of wider
work on reconciliation;

An assessment of the current legal frame-
work at EU level with regard to maternity
protection, which has a larger scope than
only leave arrangements, to see if it is still up
to date;

To promote flexible working arrangements

which benefit both employers and employ-
ees;

To contribute to the forthcoming Commis-

sion Communication on Childcare;

To call on the EU to add a new target to the

Lisbon strategy regarding care services for
the elderly.

A meeting of a CEEP working group will take place
in May to discuss the input of European Public Ser-
vice Employers in relation to these priorities. This
meeting will also discuss CEEP priorities for a forth-
coming Framework of Actions (FoA) on Employ-
ment. Like the Frameworks of Action on Lifelong
Learning and Gender Equality agreed in 2002 and
2005 respectively, such a FoA is likely to define pri-
ority areas for action to address the main challenges
facing the labour market to be implemented at na-
tional level.

The Social Affairs Committee also had an initial dis-
cussion on the follow up of the CEEP project on
restructuring and modernisation in the public ser-
vices (see www.ceepuk.org for the report on the
first phase of this project) and received a presenta-
tion of the impact of the R ffert case regarding the
balance between social rights and the freedom to
provide services (see page 2).
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ECJ rules again on balance between social rights and ireedom to provide services

Introduction

Following on from the rulings by the Euro-
pean Court of Justice (ECJ) in the Laval and
Viking cases reported in the February 2008
Newsletter, the European Court of Justice
has again been asked to rule upon the critical
issue of the balance between social rights and
the fundamental right to provide services
across borders. This new judgement, deliv-
ered by the ECJ on 3 April 2008, is also im-
portant because of its potential implications
regarding the integration of social clauses in
public procurement contracts.

The Ruling

In Dirk Riiffert v Land Niedersachsen (Case
C-346/06), the EC] finds that a German public
authority was not entitled to include in a
public works contract a clause requiring con-
tractors and sub-contractors from other
member states to pay rates of pay in accor-
dance with German collective agreements in
the building sector, as they could not be seen
to have been made universally applicable.

The Facts

A German authority awarded the contract to
build a prison to a contractor on terms which
required the contractor to ensure that it, and
any sub-contractor, paid wages of at least the
minimum provided for in a collective agree-
ment which applied to building work in the
public sector. Those terms were in accor-
dance with the laws of the Land (region) on
the award of public procurement contracts.
The contractor engaged a Polish sub-
contractor for part of the work. The sub-
contractor paid wages at a rate less than 50%
of that provided for in the German collective
agreement. The German authority terminated
the contract and sought to enforce a penalty
clause against the Polish sub-contractor. The
liquidator of the contractor claimed damages
arguing that the relevant principality law was
incompatible with the freedom to provide
services contained in Article 49 of the EC
Treaty.

The Judgment

The judgment refers to the Posted Workers
Directive, which sets out the minimum terms
and conditions which member states must
ensure are applied to workers posted to
their territory from another member state.
Those minimum conditions include minimum
rates of pay provided for in collective agree-
ments which are “declared to be universally
applicable”. The Directive then sets out crite-
ria for determining whether collective agree-
ments are to be regarded as such.
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The European Court of Justice decided that the col-
lective agreement was not universally applicable, not
least because it only applied to public sector con-
tracts. For these reasons, the minimum rates of pay
to which the German authority had sought adher-
ence by its contractor and its Polish sub-contractor
did not count as minimum conditions which had to
be protected according to the Directive. The Euro-
pean Court of Justice then goes on to say that its
decision is confirmed by consideration of Article 49.
Infringement of an employer’s freedom to provide
services can be justified by the objective of ensuring
the protection of workers. But that justification did
not apply in this case because the relevant collective
agreement only covered a limited geographical area
and did not apply to private sector contracts.

Analysis

The judgment follows closely the logic of the previ-
ously reported Laval case. In the context of posted
workers, if the employment protection measure (be
it the legitimacy of industrial action, or a clause re-
quiring compliance with collective agreements in a
procurement contract) exceeds the level of protec-
tion guaranteed by the Posted Workers Directive or
is considered to be disproportionate, then it is likely
to be contrary to EU law.

As was the case with the judgments in the Laval and
Viking cases, the Riiffert judgment has drawn angry
reactions from many sides. In a press release, CEEP
expressed its concern that on the one hand, public
authorities and public enterprises lose more and
more the freedom to integrate social considerations
into public procurement and on the other social
partners’ autonomy of collective bargaining is in-

creasingly restricted”.

The European Trade Union Confederation (ETUC)
called the ruling "another destructive judgement”
and called on the EU to confirm that it “is not just an
economic project.”

In the context of the increasing movement of work-
ers and the contracting of services to providers from
other EU member states, this judgment would seem
to imply that local and posted workers will no longer
have to be treated equally. The debate over the
hierarchy of fundamental freedoms is a highly ideo-
logical one which tends to divide “free marketers”
and those who believe that Europe should be more
than just a free market. Whether this debate is best
decided by the courts is questionable. Similarly, con-
cerns remain over the future treatment of social
clauses in public procurement. This is a debate which
has been raging in the European Commission for
some 10 years, particularly between DG Employ-
ment and DG Internal Market. Work is currently
under way to decide under which conditions social
criteria can be used. For further information on this,
please contact tina.weber@lge.gov.uk



Barroso to focus on social agenda ahead of elections

It has emerged that current Commission President
Manuel Barroso is to focus on a new social policy
agenda ahead of next year’s European elections in
response to some of the bad press resulting from
the recent ECJ judgements in the Laval, Viking and
Riiffert cases reported in this and previous issues of
the Newsletter. The Brussels based EUOBSERVER
reported on a meeting between Barroso and leading
figures in the European Commission on 20 April
2008 for a day of discussions focusing on "solidarity,

access and opportunities and development of the

social agenda."

The following day, the Brussels executive announced
that it would table a "social package" before the sum-
mer. According to the EUOBSERVER “The move
comes after delays in key social policy legislation as
well as a number of EU court judgments that have
led to the perception that workers' rights are being
undermined in Europe”. A Commission spokesper-
son said on 30 April that "This will be a broader
package that will bring together different strands of
the societal and the social agenda."
The package will contain several pieces of legislation
that normally would be made public independently of
one another. It is to include a long-awaited proposal
on patients' cross-border health care rights as well
as proposals on anti-discrimination and educational
issues. The health care proposal, which is meant to
boost the rights of patients looking for treatment in
other member states under certain conditions, has
been delayed since December. The Commission
could also announce revised legislation on the Euro-

pean Works Council as part of the package.

The Commission indicated that it hopes that by pre-
senting the package either at the end of June or be-
ginning of July, it can still get it through the Brussels
legislative channels before parliament breaks up in
spring next year to start campaigning for the June

European elections.

The results of this process are also important for Mr
Barroso as the Commission President is chosen in
the light of election outcomes. If the socialists over-
take the centre-right to change the current balance
of power in the European Parliament, it is unlikely

that Mr Barroso will get his desired second term.

It is likely that socialist MEPs will make European
social rights an important part of their campaign, em-
phasising delays in passing legislation such as the new
Directive on agency workers, as well as the recent
court cases which are seen to put free market ideol-
ogy over the protection of social rights. However,
recent national and local election results in a number
of Member States show that it is by no means cer-
tain that such a swing to the left will occur in the

European elections.




Commission abandons plans to protect gays and lesbians irom discrimination

According to press reports, the European Commis-
sion has abandoned plans for a horizontal Directive
to outlaw discrimination in areas outside employ-
ment (i.e. in relation to access to services), which
was announced as part of its 2008 work programme.
It is now likely that a new Directive will focus solely
on disability protection and that for discrimination
on grounds of sexual orientation, age and religion,
only recommendations will be prepared.

An official from DG Employment stated that "The
commission would still prefer to have a 'horizontal'
directive that covers all the discrimination grounds in
all the areas that are not covered yet. Having said
that, we need to be realistic, and we have signals
from some member states that they would not sup-
port such a horizontal directive and this, of course, is
a problem because we need unanimity in council to
get the proposal through”.

One of the main opponents to protection from dis-
crimination for gays and lesbians in particular is said
to be Germany, as a result of fears of rising costs on
the part of business groups and service providers.
The Czech Republic is also reported to be opposed
to such measures, whereas Sweden, Finland, Spain
and the UK are strongly in favour.

In anticipation of such a move from the Commission,
UK Liberal MEP Liz Lynne launched a petition last
Thursday to call on the Commission and Member
States to bring forward a comprehensive, inclusive
anti-discrimination directive. A horizontal Directive
is supported by Liberal, Green Party and Socialist
MEPs. However, Conservative MEPs are strongly
opposed to an all-encompassing anti-discrimination

Directive.

A fortnight ago, the European Court of Justice ruled
it illegal to discriminate against gays and lesbians in
the realm of pension rights in countries where there

exist civil partnerships for homosexuals.

EU legislation already protects from discrimination
in employment and access to training on six

grounds:
Sex;
Race or ethnic origin;
Religion or belief;
Disability;
Age; and
Sexual orientation

In addition, discrimination in access to access to
health care, education, goods, services and housing
is also outlawed on the grounds of sex and race. It
is these measures which were due to be extended
to the remaining grounds of discrimination cur-
rently defined in EU law.

In CEEP’s 2007 project “Equally Diverse” which
accompanied the European Year of Equal Opportu-
nities for All, the issue of equal access to services
was specifically included and examples of good
practice can be found in the resulting publication
(see www.ceepuk.org).

In consultation with CEEP UK members it was gen-
erally felt that the horizontal measures proposed by
the European Commission were unlikely to go be-
yond domestic legislation.
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Social partners in European hospital sector sign Code of Conduct on Ethical Recruitment

On the occasion of World Health Day (7 April
2008), HOSPEEM and EPSU, the European social
partners for the hospital sector, signed a code of
conduct on ethical cross-border recruitment and

retention.

Through the code of conduct the European social
partners in the hospital sector want to address ine-
qualities and unnecessary burdens on healthcare
caused by unethical recruitment practices. With this
agreement they establish in the European hospital
sector social dialogue a full commitment to promote
ethical recruitment practices at European, national,

regional and local level.

The cross-border movement of healthcare profes-
sional is an increasingly important phenomenon that
clearly goes beyond European borders. With that
global scope in mind, the European social partners
in the sector expressed their hope that the code
could become a source of inspiration inside and
outside Europe’s borders and remind relevant ac-
tors that, in addition to European and national legis-
lation and collective agreements, the existing ILO-
conventions in this field should be taken into ac-
count when looking for an appropriate framework
to support ethical recruitment and retention prac-

tices.

The Secretary General of EPSU, Carola Fischbach-
Pyttel, stated that, “Healthcare services are an essen-
tial part of the European Social model, therefore all
relevant actors must be committed to their fair and
effective functioning. The contribution of health care
workers to good quality healthcare is essential. Social
Partners therefore need to address the various chal-
lenges different countries are experiencing in terms of
health workers shortages and the reasons why health-
care workers decide to migrate. Strategies which pro-
mote adequate workforce supply in all countries should
be supported. EPSU and HOSPEEM want to encourage,
and as far as possible contribute to, the development

and implementation of policies at local, national and

European level with the purpose to enhance work force

retention”.

The Secretary General of HOSPEEM, Godfrey Perera
(NHS Employers) stated that, “The promotion of ethical
recruitment practices all over Europe clearly calls for a mul-
tifaceted strategy, including not only social partners but also
governments, regulatory and professional bodies and other
relevant stakeholders at local, regional national and Euro-
pean level. However, with the present agreement European
social partners also want to firmly commit to their own re-
sponsibilities. For instance, when using the services of exter-
nal agencies only those with demonstrated ethical recruit-
ment practices should be used for cross-border recruitment.
In case exploitative practices occur, these agencies should

be removed from agreed lists”.

The code of conduct is based upon 12 key principles
and commitments:

I. High quality health care, accessible for all people in
the EU

2. Registration and data collection

3. Workforce planning

4. Equal access to training and career development
5. Open and transparent information about hospital
vacancies across the EU

6. Fair and transparent contracting

7. Registration, permits and recognition of qualifications
8. Proper Induction, Housing and standards of living
9. Equal rights and non-discrimination

10. Promoting ethical recruitment practices

I'l. Freedom of association

12. Implementation, Monitoring and Follow-up

For further information on the Code of Conduct and
the sectoral social dialogue in the hospital sector, see
http://lwww.hospeem.eu/news/
hospeem_epsu_joint_press_on_ethical_recruitment_a

nd_retention
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Diary of events

6-7 May, UK Social partner seminar on re-
structuring, London

2| May, CEEP Delegates Committee/
General Assembly, Brussels

2 June, CEEP UK Executive, London

2-3 June, CEEP Transport Committee,
Athens

9 June, CEEP Social Affairs Committee,
Brussels

11-12 June, Employment Week, Brussels

25 June, CEEP SGI, Internal Market and

Local Enterprises Committee, Brussels

10 September, CEEP UK Executive, London
23 September, CEEP Social Affairs Committee,
Brussels

25 September, CEEP Delegates Committee/
General Assembly, Brussels

6 October, CEEP SGiI, Internal Market and Lo-
cal Enterprises Committee, Brussels

20 October, CEEP Transport Committee,
Brussels

24 October, CEEP UK AGM, Winchester

6 November, CEEP UK Executive

17 November, CEEP Local Enterprises Confer-
ence, Brussels

15 December, CEEP Delegates Committee/

General Assembly, Brussels

17 December, CEEP SGI Committee

CEEP UK General Assembly agrees revised constitution and focuses on
potential impact of proposals on the rights of temps

At its half yearly meeting on 3 April 2008, the CEEP UK
General Assembly agreed a revised constitution which
sets out new provisions regarding the status and mem-
bership, as well as the financial arrangements of the
organisation. A copy of the revision constitution can be

obtained from tina.weber@lge.gov.uk

The meeting also discussed the potential impact on UK
Public Services of proposals for a European Directive
on the Rights of Temporary Agency Workers. This
Directive, which provides that an agency workers
should have equal access to pay and benefits as a work-
ers doing the same job in the host undertaking after a
qualification period of just six weeks, was last discussed
by European Heads of State in December 2007. It then
transpired that the UK was becoming increasingly iso-
lated in its opposition to the measure, whose fate has
now been firmly linked to the revision of the European

Working Time Directive.

The Slovenian Presidency has so far refrained from
picking issue up again and it is widely considered is will
not be discussed in Council until France takes over the
EU Presidency in July 2008.

In the meantime, a private members bill also providing
for equal rights for agency workers has passed its sec-
ond reading in the House of Commons, increasing the
pressure on the Prime Minister to make concessions
and take action in this area. As a result, the idea of a
Commission to deal with the rights of agency workers
has been floated. CEEP UK has written to BERR to
underline the significant impact any changes in this area
would have on public service employers who are
among the most significant users of agency staff. The
letter therefore emphasises the importance of public
service representation on any such UK Commission,

should this idea come to fruition.

CEEP UK is also in the process of establishing a work-
ing group of a small number of employers with the aim
of assessing the potential impact of the implementation
of such a Directive, which all indications are is becom-
ing increasing likely. If you are interested in contribut-

ing to such a working group, please contact

tina.weber.lge.gov.uk



